
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

IN ADMIRALTY

Case No. 04-20015-CIV-Ungaro-Benages/Brown

THE STANDARD FiRE INSURANCE
COMPANY d/b/a TRAVELERS PROPERTY
CASUALTY,

Plaintiff,

V.

JACK ~EL~ JACOB NUDEL,
and THE U~TED STATES OF AMERICA,

Defendants.

and

THE UNITED STATES-OFAMERICA,

Cross Claim and Third Party
Plaintiff,

V°

JACK.~EL ,.in personam,

and ~ Gi JACK,
Official No.t075520, in rein,

Cross Claim and Third Party
Defendants.
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ANSWER, CROSS CLAIM AND THIRD PARTY CLAIM - -    ". ......

Defendant United States of America, through undersigned counsel,
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following Answer to the Complaint for Declaratory Judgment, Cross-Claim against

defendant Jack Nudel ("Nudel") and Third Party Complaint against the M/V GI JACK:

ANSWER

1. The allegations contained in paragraph 1 are legal conclusions for which no

answer is required.

o The allegations contained in paragraph 2 are legal conclusions for which no

answer is required.

3. The allegations contained in paragraph .3 are legal conclusions for which no
r? . . .

answer is. requi~red.

4. The allegations contained in paragraph 4 are legal conclusions for which no

ansWer is required:

- . - . .
5~ The allegations contained in paragraph 5 are admitted.

6. The allegations contained in paragraph 6 are admitted.

7. The allegations contained in paragraph 7are admitted.

~" . . ~ " . .5.

.

.

The allegations contained in paragraph 8 are admitted~

The allegations contained in paragraph 9 are admitted.

10. The allegations contained in paragraph 10 are admitted.

1.1. The allegations contained in paragraph 11 are denied, upon lack of

information and belief, except that it is admitted that onor about November 12, 2001,

defendant Nudel was operating, the GI JACK in Biscayne National Park, located in
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Miami-Dade County, Florida and proceeded outside of any designated channel and

through shoals containing sea grass.

12. The allegations contained in paragraph 12 are denied, upon lack of

information and belief, except that it is admitted the GI JACK, operated by Nudel, ran

aground on sea grass shoals, Causing the alleged damage thereto, and that he exacerbated

the damage by attempting to extricate the vessel.

13. The allegations contained in paragraph 13 are admitted.

14. The allegations contained in paragraph 14 are admitted.

15. The allegations contained in paragraph 15 are admitted.

16. The allegations contained in paragraph 16 are denied, upon lack of

information and belief.

17~ The allegations contained in paragraph 17 are denied, upotl lack of

information and belief, although the United States admits it provided Mr. Nudel a claim

report indicating natural resource damages of $219,331.93, which amount has

subsequently been revised,

18. The allegations contained in paragraph 18 are denied, upon lack of

in~nnation and belief.

19. The allegations contained in paragraph 19 are denied, upon lack of

information and belief.



20. The allegations contained in paragraph 20 are denied, upon lack of

information and belief.

2 I. The allegations contained in paragraph 21 are denied, upon lack of

information and belief.

22. The allegations contained in paragraph 22 are conclusions of law for which

no answer is required.

23. The allegations contained in paragraph 23 are denied, upon lack of

information and belief.

COUNT I
INTENTIONAL ACT EXCLUSION

24. The allegations contained in paragraph 24 re-allege the allegations

contained in paragraphs 1-23 and the answersto those allegations are incorporated herein

though fully set forth.

25.

26.

27.

The allegations contained in paragraph 25 are denied.

The allegations contained in paragraph 26 are admitted.

The allegations contained in paragraph 27 are denied, upon lack of

~nfo~ation and bdief.

28. The allegations containedin paragraph 28 are denied.



COUNT II
ILLEGAL ACTS EXCLUSION

29. Tile allegations contained in paragraph 29 re-allege the allegations

contained in paragraphs 1-23 and the answers to those allegations are incorporated herein

:as though fully set forth.

30. The allegations contained in paragraph 30 are denied.

31. The allegations contained in paragraph 31 are admitted.

32, The allegations contained in paragraph 32 are denied, except it is admitted

that defendant Nudel was issued citations by National Park Service Ranger Randolph

Whi~tton for violations of certain United States laws carrying criminal penalties.

33. Theallegations contained in paragraph 33 are denied.

COUNT III
PROTECTION & INDEMNITY COVERAGE, EXCLUSION NO. 4

34. The allegations contained in paragraph 34 re-allege the allegations

contained in paragraphs i-23 and the answers to those allegations are incorporated herein

as though fully set forth,

35.

36.

37.

38.

The allegations contained in paragraph 35 are denied.

The allegations contained in paragraph 36 are admitted.

The allegations contained in paragraph 37 are denied.

The allegations contained in paragraph 38 are denied.



COUNT IV
EXCLUSION FOR CONCEALMENT, MISREPRESENTATION OR FRAUD

39. The allegations contained in paragraph 39 re-allege the allegations

contained in paragraphs 1-23 and the answers to those allegations are incorporated herein

as though fully set forth.

40. The allegations contained in paragraph 40 are denied, upon lack of

information and belief.

41. The allegations contained:in paragraph 41 are admitted.

42. The allegations contained in paragraph 42 are admitted.

43. The allegations contained in paragraph 43 are denied, upon lack of

infOrmation and belief.

44, The allegations contained in paragraph 44 are denied, upon lack of

information and belief.

45. The allegations contained in paragraph 45 are denied, upon lack of

information and belief.

46. The allegations containedin paragraph 46 are denied, upon lack of

" information and belief.

47. The allegations contained in paragraph 47 are denied, upon lack of

information and belief.

48. The allegations contained in paragraph 48 are denied, upon lack of

information and belief.
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COUNT V
BREACH OF DUTY OF UTMOST GOOD FAITH

49. The allegations contained in paragraph 49 re-allege the allegations

contained in paragraphs 1-23 and the answers to those allegations are incorporated herein

as though fully set forth.

50. The allegations contained in paragraph 50 are denied, upon lack of

information and belief.

51. The allegations contained in paragraph 51 are admitted~

52. The allegations contained in paragraph 52 are conclusions oflaw for which

no answer is required.

53. The allegations contained in paragraph 53 are Conclusions of law for which

no answer is required.

54. The allegations contained in paragraph 54 aredenied, upon lack of

information and belief.

55. The allegations contained in paragraph 55 are denied, upon lack of

information and belief.

56. The allegations contained in paragraph 56 are denied, upon lack of

information and belief.

57. The allegations contained in paragraph 57 are denied, upon tack of

information and belief.



COUNT VI
PROTECTION & INDEMNITY COVERAGE, EXCLUSION NO. 8

58. The allegations contained in paragraph 58 re-allege the allegations

contained in paragraphs 1-23 and the answers to those allegations are incorporated herein

as though fully set forth.

59. The allegations contained in paragraph 59 are admitted.

60. The allegations contained in paragraph 60 are admitted, except it is denied,

upon lack of information and belief, that Nudel has requested Travelers defend and

indemnify him with respect to the citations.

61 The allegations contained in paragraph 61 are denied, upon lackof

inf0~ation and belief.

62. The allegations cOntained in paragraph 62 are admitted.

63. The allegations contained in paragraph 63 are denied, upon lack of

information and belief.

64. The allegations contained in paragraph 64 are denied, upon lack of

information and belief.

PRAYER FOR RELIEF

.WHEREFORE, defendant United States prays for relief by this Court as follows:

That the Court declare that Travelers has an obligation under its. insurance policy

to provide indemnity to Nudel for the action by the United States against Nudel and the



GI JACK for damage to the sea grass and sea grass habitat occurring on November 12,

2001.

CROSS CLAIM AND THIRD PARTY CLAIM

Cross Claim and Third Party Plaintiff, United States of America, by the authority

of the Attorney General through its undersigned attorneys and on behalf of the United

States Department of Interior, National Park Service, alleges as follows:

1. This is a case pursuant to the Park System Resource Protection Act, 16

U.S.C. §§ 19jj to 19jj-4 (hereinafter "PSRPA"), arising from the grounding of a vessel

known as the M/V "GI JACK" on November 12, 2001, near Biscayne Channel in

Biseayne National Park.

PARTIES

2. The Cross Claim and Third Party Plaintiffis the United States of America

("United States") and was at all times pertinent to this complaim in possession of those

lands extending into the water within the boundaries of the Biscayne National Park where

the grounding occurred. 16 U.S.C. § 410gg.

3.    Cross Claim Defendant Jack Nudel aka Jacob Nudel ("Nudel,) is a natural

person residing in Ft. Lauderdale, Florida.

4:    Third PartyDefendant M/V GI JACK is a "Sea Ray" pleasure boat,

approximately 46 feet in length, Official Number 1075520. At the time of the grounding,



the M/V GI JACK was owned by Nudel. The vessel is presently, or during the pendency

of this action is expected to be, within the district of this court. The United States

requests that issuance and delivery of process in rem be held in abeyance.

JURISDICTION AND VENUE

5.    This Court has jurisdiction in this matter pursuant to the Park System

Resource Protection Act, 16 U.S.C. § 19jj-2 (hereinafter "’PSRPA"), and 28 U.S.C.

§ § 1331 (Federal question), 1333 (Admiralty, maritime and prize cases) and 1345 (United

States as plaintiff). This is an admiralty or maritime claim within the meaning of Rule

9(h). Venue is proper within the Southern District of Florida pursuant 28 U.S.C. §§ 89(c)

and §1391 (b) because it is the judicial distriCt in which Nudel resides, and in which the

grounding occurred.

GENERAL ALLEGATIONS

6.    The United States, through the Secretary of the Department of the Interior,

has established, pursuant to 16 U.S.C. § 410gg, Biscayne National Park.

7.    The Secretary of the Department of the Interior has been directed by

’ Congress to conserve the natural objects and wildlife in Biscayne National Park to

pr0vide for the enjoyment of the same in such manner and by such means as will leave

them unimpaired for the enjoyment of future generations. The United States maintains

Biscayne National Park for the benefit of the people of the United States, and any who

would use and enjoy the Park for its established purpose.
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8.    On November 12, 2001, Nudel motored the M/V GI JACK into Biscayne

National Park:

9. On November 12, 2001, Nudel ran GI JACK aground on shoals in the

vicinity of Biscayne Channel in Biscayne National Park.

10. The November 12, 200i grounding of GI JACK resulted in the destructioni

and/or loss of, and/or injury to sea grass and sea grass habitat.

11. Sea grass (Thalassia testudinum) and sea grass habitat are park system

resources because they are "any living or non-living resource that is located within the

boundaries of a unit of the National Park System, except for resources owned by a non-

Federal entity." 1.6 U.S,C. § 19jj(d).

12. The grounding of GI JACK within Biscayne National Park resulted in the

destntetion, loss of, and injury to park system resources within the meaning of the

PSRPA, 16 U.S.C. § 19jjq.

13. By reason of the foregoing, the United States has incurred expenses in

responding to the destruction and loss of park system resources, and in monitoring and

assessing the damages incurred, and will incur further such expense.

FIRST CLAIM FOR RELIEF

STRICT LIABILITY IN PERSONAM
PARK SYSTEM RESOURCE PROTECTION ACT

14. The United States repeats and realleges paragraphs 1 through 13, as fully

set forth herein:
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15. The PSRPA, 16 U.S.C. § 19jj-l(a); provides that "any person who destroys,

causes the loss of, or injures park system resources is liable to the United States for

response costs and damages resulting from such destruction, loss or injury."

i 6. Pursuant to the PSRPA, 16 U.S.C. § 19jj- 1 (a), Defendant Nudel is jointly

and severally liable for all past and future response costs and damages resulting from the

destruction, loss of, and injury to park system resources.

SECOND CLAIM FOR RELIEF

STRICT LIABILITY IN REM
PARK SYSTEM RESOURCE PROTECTION ACT

t7. The United States repeats and realleges paragraphs 1 through 13, as fully

set forth herein.

18. The PSRPA, I6 U.S.C. § 19jj-l(b), provides that any "instrumentality,

including but not limited to a vessel.., that destroys, causes the loss of, or injures any

park system resource or any marine or aquatic park resources shall be liable in rem tothe

United States for response costs and damages resulting from such destruction, loss or

¯ injury to the same extent as a person is liable under subsection (a) of this Section."

19. Pursuantto the PSRPA, 16 U.S.C. § 19jj-l(b), Defendant M/VGI JACK is

jointly and Severally liable for all past and future response costs and damages resulting

from the destruction; loss of, and injury to park system resources. At the time of filing of

this complaint, the United States seeks $290,42-2.77 in damages and $673.06 in response

costs.
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PRAYER FOR RELIEF

WHEREFORE, the United States of America prays:

1. That judgment be entered in favor of Cross Claim and Third Party Plaintiff

United States of America against Cross Claim Defendant Nudel for all response costs and

damages in accordance with 16 U.S.C. § 19jj, et seq.;

2. That judgment be entered in favor of Cross Claim and Third Party Plaintiff

United States of America against Third Party Defendant M/V GI JACK, in rem, for all

response costs and damages in accordance with 16 U.S.C. § 19jj, et seq., in the amount of

$291,095.83, together with interest and costs; and

3. For such other and further relief as the Court deems just and proper.

Dated: [’~,~v,C’~ [7, ~00~

Respectfully submitted,

THOMAS L. SANSONETTI
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice

BRUCE S. GELBER, Chief
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
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LO’m Jg qAS-r
Senior Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Tel: (202) 514-4080
          . °"Fax: (202)514-2583 F.-Mail : lorl. 3o                     v

STEPI-I G (#A5500799)~ . FLYNN

Trial Attorney
Aviation/Admiralty Section
Civil Division, Torts Branch
U.S. Department of Justice
P.O. Box 14271
Washington, D.C. 20044-4271
Tel: (202) 616-4104
Fax: (202) 616-4159

MARCOS DANIEL JIMENEZ
United States Attorney
ANN M. ST. PETER, GRIFFiTH
Fla. Bar No. 0033154
AssistantUnited States Attorney
United States Attorney’s Office
Federal Justice Building
99 N.E. Fourth Street
Miami, FL 33132
Tel: (305) 961-9419
Fax: (305) 530-7139

ATTORNEYS FOR DEFENDANT, CROSS
CLAIM AND THIRD PARTY PLAINTIFF
UNITED STATES OF AMERICA
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OF COUNSEL:

PATRICIA CORTELYOU-HAMILTON
U.S. Department of the Interior
Office of the Solicitor
Southeast Regional Office
Richard B. Russell Federal Building
75 Spring Street, S.W.
Atlanta, Georgia 30303

. ¯ ¯ . r
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VERIFICATION

I am an attorney employed by the Aviation & Admiralty Office, Torts Branch,

Civil Division, U.S. Department of Justice, and one of the attorneys for Cross Claim and

Third Party Plaintiff United States of America herein, and make this verification by

authority of Cross Claim and Third Party Plaintiff and on its behalf. I have reviewed the

foregoing Cross Claim and Third Party Claim, know the contents thereof, and, from

information officiaily furnished to me, believe the same to be true.

I verifyunder penalty of perjury, in accordance with 28 U.S.C. § 1746, that the

foregoing is true and correct.

STEPHEN~YNN
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CERTIFICATE OF SERVICE

I hereby certify that on March t_~, 2004 a copy of the foregoing was sent by U.S.

mail, postage prepaid, to the following counsel of record:

Mark Richard Houck
David N. Gambach
Houck, Hamilton & Anderson, P.A.
200 South Biscayne Boulevard
Suite 300
Miami, Florida 33131-2332
(305) 372-9044
ATTORNEY FOR TRAVELERS

Michael Ramer Karcher
Underwood, Karcher & Karcher
1500 San Remo Avenue
Suite 235
Coral Gables, Florida 33146
(305) 661-2888
ATTORNEY FOR JACK NUDEL


